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President Podium
To All,
As the new President of the FBA’s Northern District of
Ohio Chapter, I have big shoes to fill.

Ph (877-322-6364)

Winter 2017

Phil Calabrese
Porter Wright
President, Federal Bar Association Northern District
Ohio Chapter

In September 2016, our Chapter hosted the FBA’s national convention. Hundreds of Judges and federal
practitioners from around the country spent five days in Cleveland at five programs, meetings,
and social events that were universally acclaimed as among the best the FBA has offered—at
least since the last time our Chapter hosted the FBA national convention back in the year
2000.
At the FBA’s most recent national convention in September, our Chapter received the Presidential Excellence Award. This award recognizes the superior job our Chapter did in the past
year meeting and exceeding the standards and goals the FBA sets for its Chapters around the
country.
It is difficult to see how to top these nationally noteworthy successes achieved in consecutive
years. But we are fortunate to have an active Chapter that enjoys the strong support of the
federal bench and counts as its members the leading practitioners in all areas of practice in
the Northern District.
We are also fortunate that one of our own members, Kip Bollin, a past President of our Chapter, is now the President of the FBA nationally. In many respects, the fact that the FBA’s national President hails from our Chapter speaks to the strength of our Chapter and the leadership it provides to the organization across the country.
With the energy, ideas, and work of our members, and the support of our federal judicial
officers, our Chapter will continue to lead the FBA as an organization and set the standard for
achieving the FBA’s mission of strengthening the administration of justice in the federal legal
system—even without hosting another national convention.
While we as a Chapter can take pride in our accomplishments, we should not rest on our laurels. I encourage all our members to redouble their efforts on behalf of our Chapter. And I
invite federal practitioners in the Northern District who are not members to join and take an
active role in advancing the interests of federal practitioners and the administration of justice
in the federal legal system.

18 ADS, Announcements &
Membership Benefits

Regards,

19 Calendar of Events

Phil Calabrese
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Members in the News

Congratulations To All Our Members In The News!
FBA Secretary Amanda Knapp Becomes ALJ
Congratulations to Amanda Knapp, who currently serves as Secretary for the
Northern District of Ohio Chapter of the Federal Bar Association, on her recent
appointment by the Social Security Administration as an Administrative Law
Judge based in Akron, Ohio.
Administrative Law Judges in the Social Security Administration conduct de
novo hearings to determine eligibility for retirement, survivors, disability insurance and supplemental security income benefits.
Judge Knapp received a B.A. from the University of Pennsylvania and her J.D.
from Harvard Law School. Before becoming an Administrative Law Judge, she
was a litigator at the Cleveland office of Roetzel & Andress.

Barbara Paynter Inducted into Prestigious College of Fellows
Barbara Paynter was recently inducted into the Public Relations Society of America (PRSA) College of Fellows, an honorary organization
that recognizes senior practitioners and educators who have left a
significant footprint on the public relations profession. The induction
ceremony took place at a special dinner on Saturday, Oct. 7, in
Boston.
Election to the College is considered the pinnacle of a professional’s
career. To qualify for admittance, applicants must have at least 20
years of experience, hold the Accredited in Public Relations (APR) credential, and have demonstrated exceptional capability and accomplishment in the practice or teaching of
public relations. Fewer than 2 percent of PRSA members are accepted into the College of Fellows.
“These 11 College of Fellows inductees are prime examples of the standard of excellence all practitioners
are striving to achieve,” said PRSA 2017 National Chair Jane Dvorak, APR, Fellow PRSA. “They demonstrate
strategic leadership that includes serving as sage counsel, mentors and role models for the entire profession.”
Paynter has served as public representative on the FBA-NDOC Board of Directors since 2009. She has more
than 30 years’ experience in public relations, and has her own consulting firm specializing in strategic communications, reputation management, crisis communications and issues management. She has helped clients communicate effectively during high-stake situations, including environmental incidents, sudden leadership changes, accusations of unethical and criminal behavior, labor disputes, medical malpractice, data
breaches and product recalls. Her work has been recognized with numerous awards, including two PRSA
Silver Anvils, the industry’s highest honor, and a “Best of Show” Cleveland Rocks Award from the Cleveland
Chapter of PRSA. A graduate of the University of Missouri, she began her career as a newspaper reporter.
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August 18, 2017 Federal Criminal Practice CLE Seminar - Federal Public Defender
Steve Newman and Defender Seminar Program Coordinator Christine Sason with
President Phil Calabrese. Thank you for the recognition of our 25 year collaboration.

Mock Trial Event at Case Western Reserve University Law School
On Wednesday, August 23, 2017, Stephen H. Jett, a partner at Ulmer & Berne
LLP, participated in a mock trial at Case Western Reserve University Law School
for first year law students and LLM students. This mock trial is an annual event,
and it is intended to give law students their first look into how an actual trial proceeds. Steve represented the Defendant and Aaron Minc, from Meyers Roman,
represented the Plaintiff. Federal Magistrate Judge Jonathan D. Greenberg from
the Northern District of Ohio presided as the judge.

Both Counsel were well prepared and the trial lasted over 3 hours. The trial was
well-received by both students and faculty.

In the wake of recent natural, and in some cases very unnatural, disasters, please keep in mind that
the FBA is there to help. Our SOLACE program provides a way for the FBA legal community to reach
out in small, but meaningful and compassionate ways, to FBA members and those related to them in
the legal community who experience a death, or some catastrophic event, illness, sickness, injury, or
other personal crisis. SOLACE is open to all FBA members and those related to them within the legal
community— judges, lawyers, court personnel, paralegals, legal secretaries and their families—not
just lawyers. If you would like to submit a SOLACE request for help, please click here and submit the
request electronically, or feel free to contact our FBA Chapter SOLACE Liaison, Rob Chudakoff, at
rchudakoff@ulmer.com. Additional information about SOLACE can be found on the FBA website at
http://www.fedbar.org/Outreach/SOLACE.aspx.
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Kari Hehmeyer recently joined the Columbus Office of Reminger Co., LPA
Kari focuses her legal practice on a variety of areas, including government liability, employment litigation, professional liability, and general casualty. Kari originally joined Reminger as a law clerk and worked in a wide variety of practice groups.
Kari graduated summa cum laude from Capital Law University Law School, and was 2017
Class Valedictorian. While in law school, Kari served as the Peer Coordinator for Capital
Law’s Peer Advisor Program. She was also a member of Capital University Law Review,
Volume 44. Kari served as a judicial extern for the Southern District of Ohio for the honorable Judge George C. Smith, and as a legal extern for the Office of the General Counsel at
OhioHealth. Kari received her undergraduate degree in Marketing from the Fisher College
of Business at The Ohio State University.
She is a member of several professional organizations, including the Ohio State Bar Association, the Federal Bar Association, and the Ohio Association of Civil Trial Attorneys.
Before law school, Kari worked for more than ten years in the health and fitness industry.

Andrew T. Illig recently joined the Cleveland Office of Reminger Co., LPA
Andrew’s practice focuses on professional liability defense, securities litigation and arbitration, and business and commercial litigation. Andrew previously worked as an associate at another Cleveland law firm, where he gained valuable experience in a variety of
civil litigation matters.
Andrew earned his juris doctorate, cum laude, from Pennsylvania State University, where
he served as a Senior Editor for the Penn State Law Review. He received his undergraduate degree, magna cum laude, from Miami University, where he also played varsity football for the Miami RedHawks.
He is a member of the Cleveland Metropolitan Bar Association, the Ohio State Bar Association, and the Federal Bar Association.

PAGE 5

I N TE R AL I A

Awards In the News
Carter Strang (FBA-NDOC president ’09-’10) received the 2017 Green Sustainability
Award from the Cleveland Metropolitan Bar Association Green Initiative Committee.
Carter was instrumental in the creation of the CMBA’s Green Initiative Committee in
2008 and served as the first chair that same year. He has continued as an integral
member of the committee, helping develop its: Green Certification program, which
now includes 46 certified firms; Greener Way to Work Day, which has since expanded into Greener Way to Work Week; and the Green Sustainability Award, which was
first given to a firm/office but is now reserved for individuals. During his CMBA presidency (’12-’13), he promoted sustainability and helped develop the CMBA’s first
Great Lakes Symposium, providing a focus on the importance of the Great Lakes.
Carter has also had a significant impact on the culture and green practices at his law
firm, helping make Tucker Ellis a green leader in the profession and community.

Events In the News
CWRU Law School Symposium—National Security, National Origin, and the Constitution: 75 Years After Executive Order 9066
BY: Professor Jonathan Entin
The Case Western Reserve Law Review sponsored a daylong symposium on “National Security, National Origin, and the Constitution 75 Years After Executive Order 9066.” That order authorized the internment of Japanese Americans during World War II.
The symposium took place on Friday, November 17, in the Moot Courtroom of the Case Western Reserve University School of Law. Approval for 5.5 hours of CLE credit is pending. Cosponsors include the law
school’s Institute for Global Security Law and Policy as well as the university’s Inamori International Center
for Ethics and Excellence. The Attorney Admissions Fund of the U.S. District Court for the Northern District of
Ohio also has made a grant of financial support.
The program featured a wide range of legal scholars and social scientists who will address the many
questions that have arisen about the appropriate ways to address issues of national security and civil liberties during periods of international crisis. Among those issues are the scope of executive power, the authority of Congress, the legitimacy of national origin as a factor in immigration policy, and the role of the judiciary.
The symposium was keynoted by Geoffrey R. Stone, the Edward H. Levi Distinguished Service Professor of Law at the University of Chicago, a preeminent scholar in Constitutional Law whose many books include Perilous Times—Free Speech in Wartime: From the Sedition Act of 1798 to the War on Terrorism and
War and Liberty: An American Dilemma, 1790 to the Present. Other confirmed speakers include Sahar Aziz of
Rutgers University, Robert Chang of Seattle University, Elizabeth Price Foley of Florida International University, David Forte of Cleveland State University, Dean Hashimoto of Boston College, Peter Margulies of Roger
Williams University, Hiroshi Motomura of UCLA, and Eric Muller of the University of North Carolina.
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October 2, 2017 State of the Court Luncheon at the Silver Grille
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Photos of Bruce Moyer's visit to Cleveland
Bruce Moyer spoke at a luncheon to a small group of Board and Chapter members. He also spoke in the
afternoon at a meeting of the Northern District of Ohio Advisory Group, which several judges from the court
also attended. Here is some info on that group:
http://www.ohnd.uscourts.gov/home/attorney-information/advisory-group/ .

October 26, 2017 Installment of 2017-2018 FBA-NDOC President and Board Officers
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November 9, 2017 Will for Veterans Program
We would like to offer a special thank you to those that volunteered and contributed to
this successful event.

Center table,: Mrs. Kelly Newmen and Ms. Laura
Jones Administration Officer, Office of the Federal
Public Defender . They were doing the witnessing of
will signatures.

Stephen Newman– Federal Public Defender for
Northern District of Ohio

Ms. Patty Stauffer, Paralegal - Tucker Ellis

Max Chandler

Not Pictured: Bryan O'Mallay (Of Counsel, Valore
& Gordillo) and Mohammed J. "Mo" Bidar
(Cavitch Familo & Durkin), Chris Albrecktson,
(Assistant Executive Director/Lawyer Referral
Service, Dayton Bar Association, also associated
with Ohio Wills for Heroes). Rebecca Ruppert
McMahon and Samantha M. Pringle of the CMBA,
and Sarah Phillips and Kristen Parker, Community
Relations, Stokes VA Center.

VA assistant was there to provide information to Vets
about being buried in VA cemeteries.
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Civility President Nominates Cleveland Lawyer as SBA Chief Counsel for Advocacy
By: The White House
Office of the Press Secretary
President Trump has nominated Cleveland lawyer David C. Tryon as Chief Counsel for
Advocacy for the U.S. Small Business Administration (“SBA”). On October 3, 2017, the
President sent the nomination to the Senate, and Mr. Tryon is now awaiting confirmation. The U.S. Senate Committee on Small Business & Entrepreneurship will hold a
nomination hearing and, if approved, the nomination will be sent to the full Senate for
confirmation.
Appointed by the President and confirmed by the U.S. Senate, the Chief Counsel for
Advocacy directs the Office of Advocacy. Created by Congress in 1976, the SBA’s Office
of Advocacy is an independent voice for small business within the federal government.
As the federal office responsible for examining the contributions and challenges of
small businesses in the U.S. economy, the Office of Advocacy constantly looks for answers to small business questions—those that intrigue researchers, challenge business
organizations, enlighten policymakers, and vex small business owners.
David Tryon is a litigation partner at Porter, Wright, Morris & Arthur LLP. In addition to more than 30 years of experience practicing law, Mr. Tryon is a member of the Ohio Advisory Committee for the United States Commission
on Civil Rights and President of the Cleveland Lawyers Chapter for the Federalist Society for Law and Public Policy.
He is a graduate of the University of Michigan Law School and has a business degree from Brigham Young University. Born and raised in Cleveland, Mr. Tryon has served as the President of the Brecksville/Broadview Heights
School Board and is currently an Executive Board Member for the Boy Scouts of America, Lake Erie Council. He is
also a lay clergyman in The Church of Jesus Christ of Latter-day Saints.

Click here to read the official White House press release.
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Civility ...Collegiality … Cooperation
By: Judge Jack Zouhary
Stressed and discouraged by the political environment? Cable news making you anxious and wired? To top
it off, the case on your desk is driving you crazy and the jerk of a lawyer on the other side is driving you to drink?
Chill. Take a break. Reset. Try some civility and collegiality.
The legal profession has wrestled with these issues for a long time. I can point you to cases dating back to
the 1800s where judges scolded lawyers who misbehaved in the courtroom, exceeding the “boundaries of courtesy
and decorum.” Forty years ago, it was serious enough to warrant the passage of rules of professional conduct. But
rules alone won’t fix things: education and accountability are key.
Local culture varies, and that culture is crucial in developing an atmosphere of civility. Northwest Ohio is a
model for the legal profession. We call it “the Toledo way.” Judges here usually do not tolerate the aggression or
misbehavior that might be accepted elsewhere, and our local rules discourage the vulgarities and highly charged
rhetoric one might expect to see in the movies. That kind of drama may be entertaining, but it is not how most of
us prefer to practice -- nor is it helpful in resolving disputes.
We are lucky here. In a community like Toledo, lawyers tend to be repeat players. You know you will encounter
opposing counsel again, whether it’s in the courtroom, at church, or at a community or sporting event. Reputation
is invaluable in the legal community (as it is in the wider world), and you tend not to misbehave when you know
your opponent.
To that end, in a recent dispute that escalated over several weeks, I brought the lawyers in, sat them down
around the table, and started the conversation by asking them to tell each other a little bit about themselves -- family, children, hobbies. Instead of talking at each other, I encouraged them to talk with each other -- in other words,
to cooperate. We could all use a bit more of that.
What is the reason for increased incivility? I have a few suspicions. There are many more lawyers vying for a
smaller piece of the pie. This increased competition can bring out the worst in some. At the same time, young lawyers lacking self-confidence may mistakenly believe they need to play hard ball to get ahead, or clients may be under the misguided impression that this scorched-earth approach is what they’re paying for. This creates a vicious
cycle, where bad behavior on one side encourages the other to fight fire with fire. As many judges can attest, this
usually ends with both sides getting burned, and as in law, so in life -- it’s not difficult to draw parallels between the
experiences of the legal profession and what we see playing out on the news and in our communities.
Difficult though it may be, when faced with unprofessional conduct, lawyers owe it to their clients (and each
other) to remain calm, focus on the bigger picture, and de-escalate the conflict. A good lawyer knows not only how
to think, but how to behave. I commend this standard not just to our profession, but to our elected representatives
and leaders at all levels of government.
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“Reasonable Certainty” in Expert Opinions—What’s it Worth?”
By: Stephen Buffo
The term “reasonable degree of certainty” has been oftentimes used in conjunction with the presentment of expert
testimony, dating back to at least as early as 1935.1 Its use with respect to the proffering of scientific evidence has
extended to various scientific disciplines, and indeed to additional types of testimony such as financial and statistical
evidence.
In the Federal courts, although Daubert and Federal Rules of Evidence 702-705 have been well established as the
framework for evaluating the admissibility of expert evidence, they have not necessarily precluded the use of
“reasonable certainty” terminology in the presentation of otherwise admissible evidence. Consequently, in recent
years there has been an increasing focus on the presentation of evidence of any particular discipline that attempts
to present its findings and conclusions through a “reasonable certainty” lens.
In 2016, the National Commission on Forensic Science (“NCFS”)2 concluded that “reasonable…certainty” terminology
should be removed from expert testimony altogether, noting that “such statements have no scientific meaning and
may mislead factfinders when deciding whether guilt has been proved beyond a reasonable doubt.”3
The NCFS went on to note that “multiple problems abound with phrases such as ‘scientific certainty’ or ‘[discipline]
certainty.’ These include the following:






There is no common definition across science or within disciplines as to what threshold establishes
‘reasonable’ certainty. Therefore, whether couched as ‘scientific certainty’ or ‘[discipline] certainty,’ the
term is idiosyncratic to the witness.
Use of the term ‘scientific’ cloaks the opinion with the rigor, acceptance and reproducibility of scientific
study.
Coupled with the term ‘reasonable,’ a juror might equate it with certainty at the level demanded by the
‘beyond a reasonable doubt’ standard of proof.
The term invites confusion when presented with testimony expressed in probabilistic terms. How is a lay
person, without either scientific or legal training, to understand an expert’s ‘reasonable scientific certainty’ that evidence is ‘probably’ linked to a particular source?”4

______________________________________________

1

National Commission on Forensic Science, “Views of the Commission: Use of the Term ‘Reasonable Scientific Certainty’ “, Approved by the Commission on March 22, 2016, referencing Herbst v. Levy, 297 Ill. App. 353, 358 (Ill. App. Ct. 1935).
2

The NCFS, a 30-member advisory panel of scientists, judges, crime lab leaders, prosecutors and defense lawyers, was established under the Obama Administration in 2013 by the Department of Justice (DOJ) as a Federal Advisory Committee, in partnership with the National Institute of Standards and Technology (NIST), to enhance the practice and improve the reliability of
forensic science. In April 2017, at the end of its second two-year term, Attorney General Jeff Sessions announced that he would
not renew the NCFS.
3

National Commission on Forensic Science, “Views of the Commission: Use of the Term ‘Reasonable Scientific Certainty’ “, Approved by the Commission on March 22, 2016.
4

Id.
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HBO’s John Oliver recently devoted an episode of his popular “Last Week Tonight with John Oliver” show to the misleading and erroneous outcomes from forensic scientific evidence presented under the imprimatur of “reasonable
certainty.”5 Mr. Oliver’s witty presentation serves up several examples of forensic evidence and testimony that is
dubious at best; spurious and false at worst. One of his lead examples involved a bite-mark identification expert –
which, interestingly, was the same type of case that the NCFS used to illustrate the susceptibility of the term to varying definitions of certainty, noting:
…it seems doubtful that a jury would understand that the term “reasonable scientific certainty” meant only
“more probable than not” – that is, any probability greater than 50%. It is more likely that the jury would
understand the term to mean 95% certain or perhaps “beyond a reasonable doubt.”6
Of note is the probabilistic inference that might be drawn from the term “reasonable certainty,” implying that there
is a certain tipping-point approach to such evidence – i.e., that as long as it is at least 51% convincing then the trier
of fact may therefore believe that it is reasonable to draw from such evidence a more absolute conclusion. Such implications and inferences could prevent consideration of the finer points of evaluating the weight of evidence (either
in absolute or relative terms), or at least in a more deliberate and nuanced fashion.
Variability versus Probability
Certainly, the four-part Daubert [admissibility?] test provides the Federal courts’ framework for evaluating the reliability of expert evidence:
1. whether the expert’s theory or technique can, or has been, tested;
2. whether the theory or technique has been subjected to peer review and publication;
3. the known or potential rate of error of the technique or theory for a particular scientific technique; and
4. whether the theory or technique is generally accepted in the relevant scientific community.
The third of these four, whether there is a known or potential rate of error, focuses on the variability associated
with a quantitative conclusion rather than the probability of a particular outcome. Indeed, the concept of a rate of
error shifts the measurement metric away from a sliding scale of “reasonableness” ranging between 0% certainty
and 100% certainty, and instead toward a “relevant range” approach (e.g., plus or minus x%).
Dollars and Cents: Money Damages

___________________________________________
5

“Last Week Tonight with John Oliver,” HBO, Season 4, Episode 55, October 1, 2017.

6

National Commission on Forensic Science, “Views of the Commission: Use of the Term ‘Reasonable Scientific Certainty’ ”, Approved by the
Commission on March 22, 2016, referencing Burke v. Town of Walpole, 405 F.3d 66 (1st Cir. 2005).
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This debate around the reliability, admissibility, and certainty of forensic and scientific evidence has invariably
turned to matters of money damages, particularly where estimates and projections are involved. This is frequently
the case in matters involving expectation or reliance damages, where projections of a party’s financial results in a
“but for” world form the basis for making the plaintiff whole.
While the fact of damages may be required to be proven to a higher degree of certainty, and therefore lend itself to
the probabilistic 0% to 100% scale, the amount of damages is typically not required to be calculated with precision
and is therefore afforded a greater degree of expected variability.7
That being said, the Restatement (Second) of Contracts brings the “reasonable certainty” principle into the assessment of the quantum of damages: “Damages are not recoverable for loss beyond an amount that the evidence permits to be established with reasonable certainty.”8 So while the forensic science community has expressed its desire
to remove “reasonable certainty” from expert testimony, it may prove more difficult to extinguishing its use altogether from the assessment of damages.
Insights from the Accounting Literature
Accounting principles provide some additional perspective on how uncertain future amounts may be evaluated for
purposes of determining whether they should be recorded on the books and records of an entity. Specifically, when
evaluating uncertain future loss contingencies, the accounting profession has focused on whether amounts are
“probable”’ and “reasonably estimable.”9 Accounting standards use two primary approaches to deal with uncertainty when accounting for losses: 1) recognition of probability threshold; and, 2) measurement using a fair value recognition.10
Accounting codification uses a qualitative scale to assess probability – i.e., the accountant must apply judgment to
assess the likelihood of whether a future loss would occur and therefore satisfy one of the criteria for booking a loss
contingency. The probability is evaluated on a scale ranging from slight (or “remote”) to likely (or “probable”) An
event where the occurrence is slight is said to be “remote,” while an event that is likely to occur is defined as being
“probable.” All areas in between remote and probable are defined as being “reasonably possible.”11

________________________________________________
7

[Source for flexibility in proving amount of damages versus the fact of damages – see Litigation Services Handbook]

8

Restatement (Second) of Contracts, §352. Comment (a) to §352 concedes, however, that “damages need not be calculable with mathematical accuracy and are often at best approximate.”
9

The principles outlined in this section trace to Statement of Accounting Standards No. 5 (or “FAS 5”), “Accounting for Contingencies,”
promulgated in 1975 by the Financial Accounting Standards Board. It should be noted that the AICPA professional standards that apply
to the preparation of economic damages calculations are set forth in CS section 100, Consulting Services: Definitions and Standards. Consequently, damages calculations are not directly governed by the accounting standards referenced here. Nonetheless, the framework
for evaluating contingencies provides insight into the process of evaluation of uncertain future amounts undertaken by accountants.
10

ASC-450-20-05. Accounting Standards Codification 450, “Contingencies,” is the current accounting standard that supersedes FAS 5.
The FASB Accounting Standards Codification™ is the source of authoritative generally accepted accounting principles (GAAP) recognized
by the FASB to be applied by nongovernmental entities.
11

ASC-450-20.
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This first element of the accounting standard mirrors the “probability greater than 50%” issue that the NCFS took
issue with, and if it were the only accounting criterion would suffer from the same limitations of causing potential
confusion or misinterpretation.
However, the accounting principle requires amounts to be not only “probable” but also “reasonably estimable.”
This does not limit the amount to one particular number or point estimate, but rather allows that if a range of
amounts is what is reasonably estimable, then the minimum amount in the range should be accrued.12 The objective
of a reasonably estimable accrual is to prevent the accrual of amounts so uncertain as to impair the integrity of the
financial statements. It is this second element of estimating within a range that parallels the “known or potential
error rate” principle of Daubert – i.e., the assessment of the potential variability of the estimated amount.
Additionally, the American Institute of Certified Public Accountants published a Forensic & Valuation Services Practice Aid in 2015 on “Attaining Reasonable Certainty in Economic Damages Calculations,” with the objective “to identify information and factors courts have found to be relevant when evaluating testimony and proof of damages.”13 It
summarized four factors, considerations, or “rules” (originally outlined by Robert M. Lloyd in the Tennessee Journal
of Business Law) that are frequently cited in court decisions when evaluating expert testimony and proof of damages:14
“Rule”
Fact and
Amount

Wrongdoer

Question
If the fact that a plaintiff
suffered damages can be proven with reasonable certainty,
what level of precision is required to calculate the amount
of loss?
How should the defendant’s
wrongdoing affect the plaintiff’s ability to recover damages?

General Application
A higher degree of certainty is required
to determine whether the plaintiff incurred some damages than is required
to determine the amount of damages
incurred.
A plaintiff should not be precluded
from recovering damages just because
the amount is difficult to calculate. If
the defendant caused the harm, it cannot avoid damages simply because it is
difficult to estimate the precise
amount.

_______________________________________________
12

ASC-450-20-05.

13

Forensic & Valuation Services Practice Aid: Attaining Reasonable Certainty in Economic Damages Calculations. American Institute
of Certified Public Accountants, Inc., 2015, page 9. The AICPA also previously published related practice aids, including Discount
Rates, Risk, and Uncertainty in Economic Damages Calculations and Calculating Lost Profits.
14

See also Tennessee Journal of Business Law, "The Reasonable Certainty Requirement In Lost Profits Litigation: What It Really
Means," Volume 12, Issue 1 (Fall 2010) by Robert M. Lloyd. In addition, the Reference Manual on Scientific Evidence (Third Edition)
published by the Federal Judicial Center includes a framework and series of questions for the judiciary to use as guidance in framing the evaluation of economic damages claims.
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Wrongdoer

How should the defendant’s wrongdoing affect the plaintiff’s ability to
recover damages?

Best Evidence

Can plaintiffs recover lost profits
without presenting the "best evidence" available?
Can an unestablished business recover lost profits?

New Business

A plaintiff should not be precluded from recovering damages just because the amount is difficult to calculate. If the defendant caused the
harm, it cannot avoid damages simply because
it is difficult to estimate the precise amount.
As the quality of the evidence improves, so
does the court’s confidence in the level of certainty associated with the damages calculation.
Most states now allow unestablished businesses to recover lost profits, although the level of
scrutiny may be increased.

Mr. Lloyd then lays out six factors that he believes are considered by courts when assessing reasonable certainty in
damages calculations:
the court’s confidence that the estimate is accurate;
whether the court is certain that the injured party suffered at least some damage;
the degree of blameworthiness or moral fault on the part of the defendant;
the extent to which the plaintiff produced the best available evidence of lost profits;
the amount at stake; and
whether there is an alternative method of compensating the injured party.
For these factors, a series of considerations may apply to help frame the evaluation of each:
Factor
Confidence that the estimate is accurate.

Whether the injured party suffered at least some
damage.
The degree of blameworthiness or moral fault on the
part of the defendant.
Whether the plaintiff used the best available evidence
to prove its damages.

The amount that is at stake.

Where alternative methods exist to compensate the
injured party.

Considerations
Is the claim supported by verifiable data?
Whether the business has a track record.
The number of difficult-to-quantify risks in the business projections.
The extent to which lost profits fall within a defined
range.
How clear is the damage causation?
Can the damages be quantified at all?
Often not relevant to the damages expert’s calculations, and it is fact and circumstance specific.
Influenced by the wrongdoer rule.
As the quality of the data used in the damage analysis
improves (for example, because it is verifiable), the
likelihood that the related calculation will be accepted
increases.
There are usually more complexities and nuances in
cases involving large dollar amounts.
In addition, a jury may place more scrutiny on the
data and methods applied to calculate damages as the
absolute amount of the asserted damages increases.
Is lost profits the best measure of damages?
Can lost business value based upon (for example, contemporaneous purchase offers) be used as an alternative to otherwise less certain projections?
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The manner in which these factors are brought to bear will depend on the financial, economic, and accounting facts
and circumstances of each case – which vary significantly from one to the next. However, to the extent that these
factors provide a more granular framework upon which to evaluate damages calculations, they may offer a meaningful supplement to the Daubert factors.
What’s it all Worth?
The use of the term “reasonable certainty” may continue to be questioned as to whether it adds anything meaningful to the proffering of expert opinions, particularly with regard to purely probabilistic inferences of a scale of certainty ranging from 0% to 100%.
For quantitative opinions such as those expressed by damages experts, the principle of a relevant range can provide
a meaningful accompaniment that may dovetail well with Daubert. In addition, the consideration of certain rules,
factors and considerations that have been regularly brought to bear in court opinions allows for additional insight to
supplement the Daubert framework.
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The FBA Younger Lawyers Committee is hosting a Fall Happy Hour!
Come enjoy drinks and complimentary appetizers with the YLC at Cleveland Chop
When: Thursday, November 30, 2017
Where: Cleveland Chop
824 W. St. Clair Ave., Cleveland
Time: 5:30-7:30 pm
$5 for law student FBA members, $10 for FBA members, and $15 for non-members
FBA members and prospective FBA members of all ages are welcome to attend!
Feel free to contact Eleanor Hagan at eleanor.hagan@squirepb.com or Elizabeth Collins at ecollins@collinsscanlon.com with any questions. Payment can be made at the link below or at the door.
We look forward to seeing you there!
All paid registrations are non-refundable.
More information and online registration: Younger Lawyers Fall Happy Hour Social
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For more information and online registration click here.
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Calendar of Events:

Editors for the Fall 2017 Newsletter:

November 30, 2017 Younger Lawyers Fall Happy Hour

Social
Stephen H. Jett
Co-Chair, Newsletter Committee
Ulmer & Berne LLP
216.583.7138
sjett@ulmer.com
www.ulmer.com

December 1, 2017 Introduction to Federal Practice Seminar
December 1, 2017 Brown Bag Luncheon with Magistrate

Judge Thomas M. Parker
December 1, 2017 New Lawyer Training Seminar
December 15, 2017 Professionalism Harassment CLE
December 20, 2017 FBA-NDOC Board Meeting
January 17, 2018 FBA-NDOC Board Meeting
February 21, 2018 FBA-NDOC Board Meeting

INTER ALIA is the official publication of the Northern District,
Ohio Chapter of the Federal Bar Association.
If you are a FBA member and are interested in submitting content
for our next publication please contact Stephen H. Jett no later then
February 20, 2018.
Next publication is scheduled for Spring 2018.

March 21, 2018 FBA-NDOC Board Meeting

We’ We’re on the web:
fba-ndohio.org

Save The Date
2018 Annual Meeting and
Convention
New York Marriott Downtown

FBA-NDOC Officers
PresidentPhilip Calabrese, Porter Wright
President ElectRebecca J. Bennett, Ogletree Deakins Nash Smoak & Stewart PC

A discounted block of rooms has been reserved for
conference attendees at the New York Marriott Downtown (85 West St, New York NY 10006) at $275/night
(plus state and local taxes). Check-in time is 4:00
p.m. and check-out is 11:00 a.m.
Reservations must be made by 5:00 p.m. ET
on August 22, 2018. Any reservations received after
the above date or until the block is full, whichever is
sooner, will be accepted based on a room-type and
rate-available basis.
http://www.fedbar.org/Education/Calendar-CLE-events/2018Annual-Meeting-and-Convention.aspx

Vice PresidentDeneen LaMonica, Ziccarelli & Martello
SecretaryHon. Amanda Knapp, U.S. Social Security Administration
TreasurerDerek E. Diaz, Hohn Loeser & Parks LLP

